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THE REPLY FILED 20 February 2009 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. 

1 . £3 The reply was filed after a final rejection, but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment of this 

application, applicant must timely file one of the following replies: (1 ) an amendment, affidavit, or other evidence, which places the 
application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41 .31 ; or (3) a Request 
for Continued Examination (RCE) in compliance with 37 CFR 1.114. The reply must be filed within one of the following time 
periods: 

a) CD The period for reply expires months from the mailing date of the final rejection. 

b) K| The period for reply expires on: (1) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN TWO 

MONTHS OF THE FINAL REJECTION. See MPEP 706.07(f). 
Extensions of time may be obtained under 37 CFR 1 .136(a). The date on which the petition under 37 CFR 1.136(a) and the appropriate extension fee 
have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee 
under 37 CFR 1.17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally set in the final Office action; or (2) as 
set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed, 
may reduce any earned patent term adjustment. See 37 CFR 1 .704(b). 
NOTICE OF APPEAL 

2. □ The Notice of Appeal was filed on . A brief in compliance with 37 CFR 41 .37 must be filed within two months of the date of 

filing the Notice of Appeal (37 CFR 41 .37(a)), or any extension thereof (37 CFR 41 .37(e)), to avoid dismissal of the appeal. Since a 
Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41.37(a). 
AMENDMENTS 

3. □ The proposed amendment(s) filed after a final rejection, but prior to the date of filing a brief, will not be entered because 

(a)HH They raise new issues that would require further consideration and/or search (see NOTE below); 
{b)\Z\ They raise the issue of new matter (see NOTE below); 

(c) □ They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for 

appeal; and/or 

(d) Q They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: . (See 37 CFR 1.1 16 and 41.33(a)). 

4. □ The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. n Applicant's reply has overcome the following rejection(s): . 

6. □ Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment canceling the 

non-allowable claim(s). 

7. □ For purposes of appeal, the proposed amendment(s): a) □ will not be entered, or b) □ will be entered and an explanation of 

how the new or amended claims would be rejected is provided below or appended. 
The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 

Claim(s) rejected: . 

Claim(s) withdrawn from consideration: . 

AFFIDAVIT OR OTHER EVIDENCE 

8. □ The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and 
was not earlier presented. See 37 CFR 1.116(e). 

9. □ The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 

entered because the affidavit or other evidence failed to overcome all rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41 .33(d)(1 ). 

1 0. □ The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSIDERATION/OTHER 

11. The request for reconsideration has been considered but does NOT place the application in condition for allowance because: 
See Continuation Sheet. 

12. □ Note the attached Information Disclosure Statements). (PTO/SB/08) Paper No(s). 

13. □ Other: . 

/Beth V. Boswell/ 

Supervisory Patent Examiner, Art Unit 3623 
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Continuation of 1 1 . does NOT place the application in condition for allowance because: Applicant argues, specifically that the prior art of 
record, both (1 ) Lenny and Gray fail to describe, teach or suggest at least applicants' claimed feature of obtaining data regarding a product 
that is local to one product user and a product that is global to that product user, analyzing data from those local and global products and 
providing a summary of that analysis to an interested entity (page 4, first paragraph) and (2) Applicants respectfully traverse the taking of 
Official Notice that it is old and wellknown to use a summary of analysis of a plurality of products, local and global, to regroup a number of 
products; to regroup based on that summary and a grouping criterion; and/or to regroup, in which the regrouping includes prioritizing the 
number of products, using the priority, grouping criterion and summary to regroup. Applicants respectfully submit that these elements for 
which Official Notice is taken are not common knowledge or well-known in the art. (page 5, first paragraph). 

With regard to argument (1 ). Examiner respectfully disagrees. Lenny teaches that "[t]he Critical Event Log allows the engineers to 
obtain a report of each disc drive." (e.g., data collected from a plurality of products) (Lenny, |j 0038) where Lenny teaches that at least one 
product of the plurality of products (e.g., each disc drive) is local to one product user (e.g., the engineers). Gray teaches in Figure 3a "On- 
line Computer(s) with drivers to be tested" (e.g., analyzing data from a plurality of products) through a network "on-line computers" (e.g., 
both local and global) and the "[t]est data may then be periodically transmitted, e.g., e-mailed, to the central site for diagnosis, step 4. When 
anomalies are detected and diagnosed alarm notices and the diagnostic drive reliability trend chart" (e.g., a summary of the analysis) "(FIG. 
9) may be transmitted, e.g., e-mailed, to the computer user" (e.g., provided to the interest entity) "along with suggested solution such as 
backup up data on the suspect disk and upgrade the reliability of the disk drive, step 5." (Gray, column 11, lines 51-60). 

With regard to argument (2). Applicant has attempted to challenge the Examiner's taking of Official Notice in the Office Action 
mailed 23 December 2008. There are minimum requirements for a challenge to Official Notice: 

a. In general, a challenge, to be proper, must contain adequate information or arguments so that on its face it creates a reasonable 
doubt regarding the circumstances justifying the Official Notice 

b. Applicants must seasonably traverse (challenge) the taking of Official Notice as soon as practicable, meaning the next response 
following an Office Action. If an applicant fails to seasonably traverse the Official Notice during examination, his right to challenge the 
Official Notice is waived. 

Applicant has not provided adequate information or arguments so that on its face it creates a reasonable doubt regarding the 
circumstances justifying the Official Notice. Therefore, the presentation of a reference to substantiate the Official Notice is not deemed 
necessary. The Examiner's taking of Official Notice has been maintained. Further, Examiner notes the following discussion of Official 
Notice taken from the MPEP: To adequately traverse such a finding, an applicant must specifically point out the supposed errors in the 
examiner's action, which would include stating why the noticed fact is not considered to be common knowledge or well-known in the art. 
See 37 CFR 1.111(b). See also Chevenard, 139 F.2d at 713, 60 USPQ at 241 ("[l]n the absence of any demand by appellant for the 
examiner to produce authority for his statement, we will not consider this contention."). A general allegation that the claims define a 
patentable invention without any reference to the examiner's assertion of official notice would be inadequate. If applicant adequately 
traverses the examiner's assertion of official notice, the examiner must provide documentary evidence in the next Office action if the 
rejection is to be maintained. See 37 CFR 1.104(c)(2). See also Zurko, 258 F.3d at 1386, 59 USPQ2d at 1697 ("[T]he Board [or examiner] 
must point to some concrete evidence in the record in support of these findings" to satisfy the substantial evidence test). If the examiner is 
relying on personal knowledge to support the finding of what is known in the art, the examiner must provide an affidavit or declaration 
setting forth specific factual statements and explanation to support the finding. See 37 CFR 1.104(d)(2). If applicant does not traverse the 
examiner's assertion of official notice or applicant's traverse is not adequate, the examiner should clearly indicate in the next Office action 
that the common knowledge or well-known in the art statement is taken to be admitted prior art because applicant either failed to traverse 
the examiner's assertion of official notice or that the traverse was inadequate. If the traverse was inadequate, the examiner should include 
an explanation as to why it was inadequate. (MPEP § 2144.03(C)) 
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